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CENTRAL EXCISE:  

 
 The director cannot be made liable for the dues against the company 

Krishan Kumar Vs UoI  

2015-TIOL-2765-HC-P&H-CX   

 
Facts: Whether dues and penalty against the company can be recovered from the director of the 
company? 
 
Decision: The honourable Punjab and Haryana High Court has held that it is well settled that in the 
absence of any specific provision in the statute, the duty/penalty liability of the company cannot be 
recovered from the assets of its director. Therefore, the action of the respondents in compelling the 
petitioner to clear the dues of the company cannot be sustained. However, the respondents shall be at 
liberty to proceed against the company for clearance of its dues in accordance with law. 
 

 Technical Lapse of not charging freight separately in invoice do not call for imposing duty on 
freight. 
Rako Mercantile Traders Vs CCE 
2015-TIOL-2551-CESTAT-ALL 
 
Facts: The appellant being a manufacturer had collected freight charges from different buyers without 

incorporating them in the invoices. The contention of the revenue is that the freight charges were not 

shown in the excise invoices. The freight charges were recovered separately and therefore, are 

includable for arriving at the assessable value in terms of Section 4 of the Central Excise Act, 1944 read 

with Rule 5 of the Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

 

Decision: The honourable Allahabad CESTA has held that only because the freight amount was not 

indicated separately in the excise invoice, although it is clearly reflected in the commercial invoice and 

GR, is not sufficient ground to deny the substantive benefit. The law does not require charging of duty on 

freight for technical lapse of not indicating the freight charges separately on the excise invoice. 

  
 

 Penalty cannot be levied once the CENVAT credit is reversed and the interest has been paid 
Madhyadesh Papers Ltd Vs Commissioner of Central Excise, Nagpur 

2015-TIOL-2562-CESTAT-MUM 

 

Facts: The appellant had availed Cenvat credit of service tax paid on common input services, which were 

utilised for in relation to the manufacture of dutiable and exempted goods. It is the case of the revenue 

that the appellant having not maintained separate accounts for the utilization of common input services 

towards exempted and dutiable final products, they are required to pay an amount which is 5% or 10% 

of the value of exempted goods. But the contention of the appellant is that that they had initially 

reversed the Cenvat credit proportionate to the exempted goods cleared but subsequently reversed the 

entire Cenvat credit availed on common input services.  

http://fapp1.tiol.in/linktrack/lt.pl?id=10970=cEgGA1IDDA8JSAcECVRWBQcFUUQ=UABWWh9SVlYODgcPBQQHAVQFAAoMDQ==&fl=W0BCQ1kcGk9OQxlAWBwPW1NcAFcNVAoMBk0BDVoZYHQBG1VSEFZ5WU5wUkAXFA5F&ext=UW9QbW5YeVo9TVRBNU1USTE=
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Decision: The honorable Mumbai CESAT has held that as the appellant has already reversed the entire 

Cenvat credit of service tax paid on the common input services, further demanding any further amount 

from him is not in consonance with the law. Accordingly, the demand, interest and penalties were set 

aside. 

 

 Modvat Credit can be availed on capital goods by job worker who clears the goods by availing 
exemption under Notification No 214/86 CE  
Kyungshin Industrial Motherson Ltd Vs CCE 

 2015-TIOL-2582-HC-MAD-CX 
  
Facts:  The job worker had availed the Modvat credit on capital goods for manufacturing and clearing 

the goods by availing exemption under Notification No. 214/86 CE. The contention of the department is 

that the goods cleared by the job-worker are exempted and hence not credit is admissible. 

   

Decision: The honorable Madras High Court has held that the tribunal was correct in holding that 

wiring harness was removed without payment of duty under job work procedure to the principal 

manufacturer and that semi-finished goods removed by the job worker from its unit to the principal, 

without payment of duty, would not come within the scope of expression "exempted final product" used 

in Rule 57-R (1) equivalent to Rule 6 (4) of the Cenvat Credit Rules, 2004. Therefore, the availment of 

Modvat Credit on capital goods to be job work is in order.  

 

SERVICE TAX 

 
 Service Tax liability does not arise when consideration is received for supply of human resource 

for completion of specific piece work 
Shivshakti Enterprises Vs Commissioner of Central Excise, Pune  
2015-TIOL-2589-CESTAT-MUM 
 
Facts: The appellants were deploying their employees to the factory premises of TATA Motors for 
manufacturing items based upon the purchase order placed by Tata Motors. It was the defense of the 
appellant before the lower authorities that they had done specific job work of the parts on required by 
Tata Motors deputing their persons. 
 
Decision: The honorable Mumbai CESTAT has held that the appellant had done job work by deploying 
their employees to the factory premises of TATA Motors and received consideration based upon the 
number of pieces that would be manufactured by appellant. The Service Tax liability does not arise 
under "Manpower Recruitment or Supply Services" since based on laser of contract purchase orders 
indicated execution of lump sum work. 
 

 Service Tax Refund under Rule 5 of CENVAT Credit Rules, 2005  
Commissioner of Service Tax, Mumbai Vs M/s PMI Organization Centre Pvt. Ltd. 
2015-TIOL-2570-CESTAT-MUM  

http://fapp1.tiol.in/linktrack/lt.pl?id=10970=cEgGA1IDDA8JSAcECVRWBQcFUUQ=UgpVVVQfU1YDAQECAAQGAVIGAwkBBQM=&fl=W0BCQ1kcGk9OQxlAWBwPW1NcAFcNVAoMBk0BDVoZYHQBG1VSEFZ5WU5wUkAXFA5F&ext=UW9QbW5YeVo9TVRBNE1qWXo=
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The honorable Mumbai CESTAT has decided on few issues related to Service Tax refund under Rule 5 of 
CENVAT Credit Rules, 2005. The main highlights of the decision are as under:  
 

 Refund claim filed within one year from the date of receipt of foreign remittance towards 
services provided are well within time limit prescribed. 

 Payment received in Indian Rupees for which FIRC issued by the bank and payment is routed 
through foreign bank qualifies the condition of payment 'convertible foreign exchange. 

 Services namely, rent a cab, outdoor caterer's service are to be treated as Input services in view 
of various case laws on the subject matter & the Board circular dated 19/1/2010.  

 
 Builders cannot be considered as service providers for acting on behalf of buyers till the 

formation of owner’s association 

Crescendo Associates Hiranandani Builders Vs Commissioner of Service Tax, Mumbai 
2015-TIOL-2558-CESTAT-MUM 
 
Facts: The appellants are builders and on construction of the residential premises handover the same to 
the individual flat owners. During the interregnum period till the flats are handed over to the individual 
flat owners and the cooperative society is formed by the flat owners, the appellant collected an amount 
from the flat owners which is titled as towards Management, Maintenance or Repair of the premises. 
The contention of the department is that the amount so collected by the appellant would be taxable 
under the category of Management, Maintenance or Repair services.  
 
Decision: The honorable Mumbai CESTAT has held that appellants cannot be held as provider of 
maintenance or repair service as they are only paying on behalf of various buyers of flats to various 
authorities (Municipal Corporation, Revenue authorities, etc.) and various service providers (such as 
security agency, cleaning service providers etc.) and they are not charging anything on their own. 
Further the issue is now settled in the case of Kumar Beheray Rathi - 2013-TIOL- 1806-CESTAT-MUM 
and Goel Nitron Constructions - 2015-TIOL-1787-CESTAT-MUM. Therefore, demand unsustainable. 
 

 Period of limitation u/s 11B of Central Excise Act for refund claim is applicable even in the case 

where the payment is made by mistake 

Prabhakar C Suvarna S/O, Chudappa Salian Vs Commissioner of Central Excise And Service Tax 
Mangalore 
2015-TIOL-2576-CESTAT-BANG 
 
Facts: The appellant, who was registered with the department of Service Tax under the category of 
‘works contract service', filed a refund claim in pursuance to Board's Circular No.108/02/2009-ST dt. 
29/01/2009 inasmuch as he was not required to pay service tax but the same stands paid by him during 
the period June 2008 to April 2009. The said claim was filed by the appellant on 24/11/2009.  
 
Decision: The honorable Bangalore CESTAT has held that it is well settled law that the authorities 
working under the Central Excise law are bound by the provisions of law including the provisions of 
limitation prescribed in terms of Section 11B of the Central Excise Act. The said limitation period for 
claiming refund cannot be extended in any circumstances including the payments made by an error of 
law or under mistake. 
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CUSTOMS  

 
 If the sales tax rate is NIL, assessee cannot be said to have violated conditions of notification 

102/2007  

M/s Gazal Overseas Vs Commissioner of Customs, New Delhi 
2015-TIOL-2454-CESTAT-DEL 
 
Issue: The appellants were denied the refund of 4% of additional duty of customs (SAD) on the ground 

that the appellants did not pay any sales tax/ VAT on the goods, namely footwear.  

 
Decision: The honorable Delhi CESTAT has held that what is required in terms of notification No. 

102/2007 dated 14.09.2007 as amended is payment of appropriate sales tax/ VAT regardless of the rate 

thereof. It logically follows that if the appropriate rate of sales tax/ VAT was NIL then the appropriate 

sales tax/ VAT paid will also be NIL. So long as appropriate VAT/ Sales tax was paid, SAD refund was 

admissible even if the appropriate sales tax/ VAT was less than SAD; if the sales tax / VAT was NIL, so be 

it. 

 

VAT 

 
 Meal vouchers cannot be treated as goods, hence, not liable for Octroi or Local Body tax 

M Sodexo SVC India Pvt. Ltd. Vs. State of Maharashtra & Ors. 
[Civil Appeal Nos. 4385-4386 of 2015] h  

 
Facts: The appellant company is conducting the business of providing pre-printed meal vouchers which 
are given the nomenclature of 'Sodexo Meal Vouchers'. The appellant enters into contracts with its 
customers for issuing the said vouchers. These customers are establishments/companies having 
number of employees on their rolls. They provide food/ meals and other items to their employees up to 
a certain amount. It is for this purpose that the agreement is entered into by such 
establishments/companies with the appellant for issuing the said vouchers. For utilisation of these 
vouchers by such employees, the appellant has made arrangements with various restaurants, 
departmental stores, shops, etc. This issue had been dealt with by the Bombay High Court wherein it 
held that meal vouchers qualify as ‘goods’ and therefore, are leviable to Octroi or Local Body tax. 
 
Decision: The honorable Supreme Court has turned around the decision of the Bomaby High Court and 
has held that that meal vouchers are not ‘sold’ by the appellant. Further it is observed that the intrinsic 
and essential character of the transaction undertaken by the appellant is to provide service. The services 
are provided by means of meal vouchers. The honorable Supreme Court has also stated by that the 
appropriate test to determine whether the meal vouchers can be treated as ‘goods’ or not, is to 
determine whether such meal vouchers can be traded and sold separately. Since the vouchers cannot be 
traded and sold separately, they cannot be termed as ‘goods’ and thus, are not liable to Octroi or Local 
Body tax.  
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 Mobile/cell phone charger is an accessory to cell phone and is not a part of the cell phone 

Samsung India Electronics Pvt. Ltd. Vs State of Punjab and Another 
2015-TIOL-2720-HC-P&H-VAT 
 
Issue: Whether the battery charger can be held to be a composite part of the cell phone even when it is 
established that it is an independent product which can be sold separately, without selling the cell phone 
 
Decision:  The honorable High Court of Punjab and Haryana has held that the issue has already been 
decided against the petitioner by the Apex Court in Nokia India Pvt. Limited's case wherein it was held 
that the AO, Appellate Authority and the Tribunal rightly held that the battery charger is not a part of the 
mobile/cell phone. In view of the above, no ground for interference is made out with the impugned 
order. Consequently, finding no merit in the petition, the same is hereby dismissed.    
 
 

 The assessee should be given an opportunity to produce the statutory forms even after the order 
of adjudicating authority 
M/s Indo Tech Transformers Ltd Vs The Appellate Deputy Commissioner  
2015-TIOL-2711-HC-MAD-VAT 
 
Issue: When the assessee is unable to present statutory forms before the adjudicating authority, is it 
appropriate to provide yet another opportunity to the assessee to present these forms subsequently? 
 
Decision:  The honorable Madras High Court accepted the submission of the petitioner that ‘due to 
business fluctuations, the 'C' forms and other export documents were not able to be produced and 
presently the petitioner is having all those documents and only requires an opportunity to place the 
same’ and held that the petitioner must be given an opportunity to produce the 'C' forms 
 
 

CIRCULARS AND NOTIFICATIONS  

 
 Service Tax is not applicable on activity of seed testing 

Circular No. 189/8/2015-Service Tax dated 26-11-2015 
  
The Central Board of Excise and Customs has clarified that all testing and ancillary activities to testing 

such as seed certification, technical inspection, technical testing, analysis, tagging of seeds, rendered 

during testing of seeds, are covered within the meaning of testing as mentioned in sub clause (i) of 

clause (d) of section 66D of the Finance Act, 1994. Therefore, such services are not liable to Service Tax 

under section 66B of the Finance Act, 1994. 

 

 Refund of input tax paid on purchase of inputs by a registered dealer who is a co-developer of 

Special Economic Zone 

Circular 17/2015-16 dated 04.12.2015 



Vishnu Daya & Co December 2015 Vishnu Daya Tax News 

 

For Private Circulation Only 7 

 

The government of Karnataka has issued the above circular for the refund of VAT by co-developer of SEZ 

unit. The above referred circular provides the instructions and procedure for claiming refund of VAT 

which are as under: 

 A registered dealer being a co-developer of an SEZ unit is eligible for refund of tax paid on 

purchase of inputs  

 Co-developer has to produce the certificate issued by Directorate of Industries and commerce. 

 Co-developer is eligible for refund only if such inputs are purchased for purpose os setting up, 

operation or maintenance of the processing area in SEZ. 

  Co-developer is eligible for refund if such inputs are purchased for the authorized operations 

w.e.f. 28.02.2009 

 Co-developer is eligible for refund only if the activities are carried out for processing area of SEZ 

unit. 

 Statement has to filed showing the details of each purchases and the purpose of such purchase. 

The circular is available in the below link: 

http://ctax.kar.nic.in/latestupdates/CCT-CIRCULAR-170001.pdf 

 Distinction on Jon Work and Manpower Supply Service 

Circular No.190/9/2015-Service Tax 

 

The Board has examined the applicability of the service tax on services received by the apparel 

exporters from third party for job work and issued the circular and has given clear clarity on job work 

and Man Power Supply Service. The distinctions are under: 

 

The essential characteristics of manpower supply service are that the supplier provides manpower 

which is at the disposal and temporarily under effective control of the service recipient during the 

period of contract. Service provider’s accountability is only to the extent and quality of manpower. 

Deployment of manpower normally rests with the service recipient. The value of service has a direct 

correlation to manpower deployed, i.e., manpower deployed multiplied by the rate. In other words, 

manpower supplier will charge for supply of manpower even if manpower remains idle. 

 

The essential characteristics of job work service are that service provider is assigned a job e.g. 

fabrication/stitching, labeling etc. of garments in case of apparel. Service provider is accountable for the 

job he undertakes. It is for the service provider to decide how he deploys and uses his manpower. 

Service recipient is concerned only as regard the job work. In other words, service receiver is not 

concerned about the manpower. The value of service is function of quantum of job work undertaken, i.e. 

number of pieces fabricated etc. It is immaterial as to whether the job worker undertakes job work in his 

premises or in the premises of service receiver. 

 

The exact nature of service needs to be determined on the facts of each case which would vary from case 

to case. If the job work involves a process on which duties of excise are leviable under section 3 of the 

http://ctax.kar.nic.in/latestupdates/CCT-CIRCULAR-170001.pdf
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Central Excise Act, 1944, it would be covered under negative list in terms of Section 66D(f)  read with 

section 65B (40) of the Finance Act, 1994. 

The circular is available in the below link: 

http://www.cbec.gov.in/htdocs-servicetax/st-circulars/st-circulars-2015/st-circ-190-2015 

 

INCOME TAX 

 

 Upholds equal ownership in house-property absent individual's specific share; restricts interest 

deduction 

Priya Mahajan Vs Commissioner of Income Tax (Appeals), Chandigarh & Ors  

(TS-743-HC-2015(P & H) 

 
 HC upholds ITAT order, restricts assessee-individual’s claim for deduction of interest expense from 

house property income u/s 24(b) to 1/4th share in total interest payment 

 Assessee along with 3 other co-owners had jointly taken housing loan and since individual share 

was not specified in sale deed, Revenue restricted interest claim to 1/4th share assuming that all 

four co-owners had equal share in property in view of Sec 45 of the Transfer of Property Act, 1882 

(‘TOPA Act’) 

 HC observes that language of Sec 45 of TOPA is abundantly clear and provides that where 

immovable property is transferred for a consideration to two or more persons out of their common 

fund, they shall be entitled to interest in property in proportion to their respective share in the fund, 

however, “in absence of evidence as to the interest in the funds…, such persons shall be presumed to 

be equally interested for the property.” 

 As assessee failed to demonstrate that she alone invested in house property, HC upholds Revenue’s 

action 

 Takes note of Allahabad HC ruling in Saiyed Abdullah wherein it was held that “in the absence of 

specification of the shares purchased by two persons in the sale deed, it must be held that both 

purchased equal shares” 

 

 Dismisses taxpayer's SLP against HC-ruling holding property leasing as house property income 

Keyaram Hotels P Ltd Vs The Deputy Commissioner of Income Tax  
TS-741-SC-2015) 
 
 SC dismisses assessee’s SLP against Madras HC judgement, HC had held that rental income derived 

from leasing of commercial property was taxable as 'income from house property' 

 Revenue had assessed the rental income under the head of 'income from house property' on the 

ground that assessee was not engaged in any business activity 

  HC had applied the ratio laid down by SC in East India Housing and Land Development Trust Ltd 

wherein it was held that “where the owner of the property exploited the property by leasing out the 

http://www.cbec.gov.in/htdocs-servicetax/st-circulars/st-circulars-2015/st-circ-190-2015
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same and realised income byway of rent, the same was to be assessed under the head 'Income from 

house property' and not as "business income" 

 HC had also referred to principles laid down by SC in Universal Plast Ltd., Guntur Merchants Cotton 

Press Co. Ltd 

 Thus, applying SC decision in East India Housing to the facts established by the AO that assessee was 

not engaged in any business activity, HC had ruled that income received from letting out of the 

property was assessable as 'income from house property' and not business income 

 
 ITAT Rejects assessee's claim of taxing interest on IT refund on accrual basis 

Binary Semantics Ltd 
TS-739-ITAT-2015(DEL) 
 
 ITAT rules that interest on income-tax refund u/s 244A taxable in the year when determined and 

not on accrual basis 

 During subject AY 2011-12 (i.e. in November 2010), assessee was in receipt of income tax refund 

arising out of AY 2009-10 return along with Sec 244A interest; Rejects assessee’s stand that only 

pro-rata interest (and not entire interest) was taxable in relevant AY 2011-12 since it was following 

mercantile system of accounting according to which interest should be assessed on accrual basis 

  Referring to Sec 244A and Sec 237, ITAT rules that “refund is due to the assessee only when it is 

determined by the AO and the interest on refund would also be due once the refund is determined 

by the AO” 

 Since refund was determined and granted in subject AY 2011-12, “the interest also accrued only in 

AY 2011-12 and not in any year earlier to it.” 

 
 HC: Profit share to original-owner from development agreement not business ‘adventure’ gain 

Raj Dulari Bhasin Vs Commissioner of Income Tax 

TS-738-HC-2015(DEL) 

 
 HC sets-aside ITAT order, holds consideration in the form of money and residential flat received by 

assessee (an individual aged 94 years having no regular source of income) upon entering into 

agreement with builder, not business income 

 Assessee had entered into agreement with builder for constructing flats on additional portion of 

existing property apart from originally constructed portion (which was self-occupied by assessee 

since 30 years) and in lieu received share of profits in new construction and one flat in additional 

space constructed 

 Rejects Revenue’s stand that since assessee exploited land owned by her to be used for construction 

of building, the activity undertaken was ‘adventure in the nature of trade’ 

 Relies on co-ordinate bench ruling in Shanti Banerjee to hold that construction and sale of the flats 

do not change the character of asset when there was no evidence indicating that assessee intended 

to exploit the plot as a commercial venture, remarks that “merely because the Assessee approached 

the builder for constructing the flats on the portion apart from the already constructed portion, 

would not make the transaction an 'adventure in the nature of trade” 
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 Further noting that assessee, an aged lady of 94 years, had to undergo ordeal of litigation for more 

than two decades, HC imposes costs on Revenue 

 
 HC: No TDS on export-commission, dismisses Revenue’s retrospective application of Circular 

7/2009 

Gujarat Reclaim & Rubber Products Ltd  
TS-732-HC-2015(BOM) 

 

 HC upholds ITAT order, assessee (an Indian co.) not liable to deduct TDS u/s 195 on commission 

payments to non-resident agents in respect of sales made outside India for AYs 2007-08 and 2008-

09 

 Revenue had disallowed commission payments u/s 40(a)(i) for failure to deduct TDS on the ground 

that CBDT Circular Nos. 23 of 1969 and 786 of 2000 (which clarified that commission to non-

resident agent for export sale does not give rise to taxable income in India) were withdrawn by 

Circular No.7/2009 

 Observes that Circular No. 23 and 786 were in force during the relevant AYs, accordingly rules that 

“such subsequent withdrawal of an earlier Circular cannot have retrospective operation” 

 Follows SC ruling in Toshoku Ltd. wherein it was held that “commission earned by the non-resident 

agent who carried on the business of selling Indian goods outside India, cannot be said have deemed 

to be income which has accrued and/or arisen in India” 

 Further relies on coordinate bench ruling in UTI vs. P. K. Unny and Others 

 

 ITAT: Allows pharma company's expense on free medicine samples distributed to physicians  

Dupen Laboratories Pvt Ltd 

TS-730-ITAT-2015(Mum) 

 

 ITAT allows deduction u/s 37 for expenditure incurred by assessee (a pharmaceutical company) on 

distribution of free samples of medicines to physicians for AY 2010-11 

 Revenue had denied deduction relying on CBDT Circular No. 5/2012 (which disallows deduction for 

expenditure incurred in violation of Indian Medical Council Regulations) 

 Accepting assessee’s stand that expenditure was solely incurred for business purpose, ITAT 

explains that object of distributing free samples is to inform physicians about curative value of 

medicines and to create confidence amongst medical practitioner 

 Moreover, notes that the real person who can create market for medicines are medical practitioners 

 Observes that “distribution of samples of medicines to the physicians free of cost cannot be parted 

with the business conducted by the assessee” 

 
 HC: Upholds ITAT’s Rule 8D interpretation on ‘common’ interest expenses, acknowledges 

incongruity in formula 

Bharti Overseas Pvt Ltd 
TS-729-HC-2015(DEL) 
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 HC upholds ITAT order, no Sec 14A disallowance for interest expenditure under Rule 8D(2)(ii) 

(which provides methodology for allocating interest expenditure, not directly attributable to any 

particular income) absent common interest expenditure 

 Upholds ITAT’s interpretation of Rule 8D(2)(ii), ITAT had relied on Kolkata ITAT ruling in 

Champion Commercial which brought out incongruity in variable A of formula prescribed under 

Rule 8D(2)(ii) to the extent it doesn’t exclude interest relatable to taxable income 

 Acknowledges that since intention of Rule 8D(2)(ii) is to allocate ‘common interest expenses’, not 

only interest directly attributable to tax exempt income, but also interest directly relatable to 

taxable income, to be excluded from variable ‘A’ in formula 

 Rejects Revenue’s stand that ITAT cannot read down Rule 8D(2)(ii) on its own, clarifies that “What 

the ITAT has done in the present case instead is to follow its earlier decision in Champion 

Commercial (supra) ...ITAT did not on its own read down rule 8D (2) (ii).” 

 As entire interest expenditure was incurred for earning either taxable income or exempt income, HC 

concurs with ITAT that “no portion of interest really survives for allocation under Rule 8D(2)(ii)” 

 

 HC: Compensation received upon JV termination, a non- taxable capital receipt; Applies B C 

Srinivasa ratio  

HCL Infosystems Ltd 
(TS-725-HC-2015(DEL) 
 HC holds that compensation received by assessee (a JV-Co) pursuant to termination of the joint 

venture (‘JV’) agreement was a capital receipt for AY 1998-99, further deletes ‘capital gains’ 

addition “in light of Section 55 (2) (a) as it stood at the relevant time” 

 Revenue had held that extinguishment of bundle of rights by JV agreement termination resulted in 

loss of right to manufacture and thus ‘entire’ compensation was taxable as capital gains u/s 45 read 

with Sec 55(2)(a) (which provides for 'NIL' cost of acquisition for intangible assets such as goodwill, 

trade mark, brand name, right to manufacture etc.) 

 Opines that “as a result of the termination of the JVA, assessee’s income earning apparatus was 

impaired and its source of income got sterilised”, thus concurs with ITAT to hold that the 

compensation was a capital receipt, refers SC rulings in Kettlewell Bullen & Co. Ltd., Oberoi Hotel P. 

Ltd., Bombay Burmah Trading Corp Ltd and Delhi HC ruling in Khanna and Annadhanam in this 

regard 

 Notes that amendment to Sec 55 (2) to treat “a trade mark or brand name associated with the 

business” as a capital asset was inserted w.e.f. April 1, 2002, thus rules that at the relevant time 

there was no provision for subjecting the compensation received pursuant to JVA termination to 

capital gains tax 

 Further rules that no capital gains tax could be levied u/s 45 in respect of those capital assets for 

which no cost of acquisition is incurred, applies the ratio laid down in B.C. Srinivasa Setty (SC 

ruling) 
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 ITAT: Holds conditional rental-receipts under contractual obligation as advance, not taxable 

Pennar Trading Pvt. Ltd 
TS-721-ITAT-2015(Kol) 
 ITAT upholds CIT(A) order treating monies received by the assessee (land owner) subject to 

fulfilment of certain condition as ‘advance’ and not taxable as ‘income from other sources’ (‘IFOS’) 

for AY 2006-07 

 Pursuant to the modified tripartite tenancy agreement (between assessee, bank and the tenant), 

assessee had to carry out construction of incomplete structure within stipulated time, failing which 

monies received under the original tenancy agreement were to be treated as advance, repayable by 

the assessee 

 Revenue had treated the rental receipts as IFOS on the ground that the property was still under 

construction 

 Notes that the modified agreement was cancelled by the tenant due to failure on assessee’s part to 

complete the construction in time, thus dismisses Revenue’s contention that the story of modified 

agreement was only an afterthought 

 Rules that “possession of the property was not taken by the tenant. Hence, the monies received by 

the assesses will not take the character of rentals. Hence, it does not take the character of income” 

 
 HC: Rejects presumptive taxation u/s 44BBA for assessee incurring losses; Hyundai Heavy ruling 

followed 

Royal Jordanian Airlines 
TS-709-HC-2015(DEL) 
 HC upholds ITAT order, Sec 44BBA cannot be applied to bring to tax assessee's income on 

presumptive basis when assessee had incurred losses 

 Revenue had sought to tax assessee's income at 5% of the gross receipts u/s 44BBA (which 

provides for presumptive basis computation of business profits in case of non-residents engaged in 

operation of aircraft) 

 Holds that "where there is no income, Section 44BBA cannot be applied to bring to tax the 

presumptive income constituting 5% of the gross receipts in terms of Section 44BBA(2) of the Act. 

No doubt, for that purpose the Assessee has to produce books of accounts to substantiate that it has 

incurred losses or that its assessable income is less than its presumptive income, as the case may 

be” 

 Relies upon SC ruling in Hyundai Heavy Industries Ltd. and refers to SC ruling in A. Sanyasi Rao in 

which it was held that Sec 44AC is a machinery provision therefore normal relief afforded to all 

assessees cannot be denied 

 Rejects Revenue's contention that assessee had not produced books of accounts in some of the years 

stating that ITAT has pointed out the factual position about losses, which was not challenged by 

Revenue 

 
 SC: Upholds HC order, interest on share application not taxable in pre-allotment period 

Henkel Spic India Ltd  
TS-707-SC-2015 
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 SC upholds HC order, interest earned on share-application money by assessee-company taxable 

only post allotment of shares (in AY 1993-94) and not on receipt of application money (in AY 1992-

93) 

 HC had rejected Revenue’s stand that interest accrued to assessee from the date on which 

application money was received, hence interest was taxable in AY 1992-93 

 HC had noted that as per Sec 73 of the Companies Act, assessee was required to keep the application 

money in a separate Bank account in a trust and that “No part of this fund, either principal or 

interest accrued thereon, can be utilized by the company until the allotment process is completed” 

 HC had thus accepted assessee’s stand that interest accrued to assessee only on allotment of shares 

since before that amount was kept in trust belonging to the applicants 

 Upholding HC order, SC holds that “We, do not find any error in the order passed by the High Court 

holding that the interest income has accrued only in AY 1993-1994 and not in AY 1992- 1993” 

 
 HC: Stamp-duty payment for long-term land lease ‘revenue’ in nature, allows deduction  

Reliance Industrial Infrastructure Ltd-  
TS-704-HC-2015(BOM) 
 HC upholds ITAT order, allows deduction to assessee for expenditure incurred on stamp duty for 

acquiring leasehold land for 30 years’ period, holds it revenue in nature 

 Rejects Revenue’s stand that since stamp duty was paid to acquire a capital asset, it should be 

disallowed being a capital expenditure 

 Notes that stamp duty was paid on lease deed for the purposes of carrying on assessee's business, 

accordingly HC remarks that “Once the aforesaid position is accepted then the amount of stamp 

duty paid for has to be allowed as revenue nature.” 

 Upholds ITAT’s reliance on co-ordinate bench ruling in Cincita (P.) Ltd to hold that period of lease 

not decisive test to determine nature of expenditure 

 Further relies on SC ruling in Taparia Tools Limited wherein it was held that there is no concept of 

deferred revenue expenditure under the Act, accordingly rejects Revenue’s stand of spread over of 

expenditure over 30 years’ period 

 
 SC: Upholds HC order; Deferred sales-tax pre-payment not taxable u/s 41 absent cessation 

benefit 

SI Group India Ltd  
TS-703-SC-2015 
 SC upholds Bombay HC judgement denying taxability u/s 41(1) (which provides for taxability of any 

benefit arising on account of remission/cessation of trading liability) in case of assessee making 

pre-mature payment of deferred sales tax liability under the incentive scheme 

 Ruling in favour of assessee, HC had held that difference between deferred sales tax liability and its 

settlement payment at Net Present value (‘NPV’) to State Industrial and Investment Corporation of 

Maharashtra Limited (‘SICOM’), not taxable u/s 41(1) 

 Referring to Sales Tax Tribunal order, HC had noted that Sales tax authorities did not give credit to 

assessee for payment made to SICOM against its sales tax liability 
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 Accordingly, HC had held that Sec 41(1) was not applicable as there was no remission or cessation 

of liability 

 Upholding HC order, SC holds that “In view of the aforesaid facts, which clearly demonstrate that the 

assessee had not been granted the benefit of the said cessation…, the High Court has rightly held 

that one of the requirements for the applicability of Section 41(1)(a) of the Act had not been 

fulfilled.” 

 

 ITAT: Allows derivative loss set-off against other income; Explanation to Sec 73 inapplicable  

A K Capital Markets Ltd  
TS-694-ITAT-2015(DEL) 
 ITAT allows set off of loss from derivative trading against other income, rejects Revenue's argument 

of invoking Explanation to Sec 73 to deny loss set-off 

 Apart from losses, assessee only earned dividend & interest income falling under income from other 

sources (‘IFOS’) 

 Explanation to Sec 73 deeming losses as speculative in nature not applicable since asssessee's facts 

covered by exceptions to Explanation to 73 [i.e. if gross total income of assessee-company mainly 

consists of income from other sources, income from house property] 

 Distinguishes Revenue’s strong reliance on Delhi HC ruling in DLF commercial Developers Ltd. as 

assessee therein was engaged only in derivative transactions and did not earn other income so as to 

render explanation to Sec 73 inapplicable 

 Relies on Bombay HC ruling in HSBC Securities & Capital Markets India Pvt. Ltd and Mumbai ITAT 

ruling in Sea Glimpse Investments Pvt. Ltd. 

 

 ITAT: Allows automotive company's Product - R&D expense as 'revenue'; Rejects Revenue's 

enduring benefit argument  

 Autoline Industries Ltd 

TS-690-ITAT-2015(PUN) 

 

 ITAT allows deduction for expenditure incurred by assessee (engaged in automotive industry) on 

raw-materials, salaries / wages for the purpose of designing a product, holds it revenue in nature 

 Revenue had disallowed expenditure on the ground that it brought enduring benefit to assessee and 

thus was capital in nature 

 ITAT opines that “Looking at the nature of expenditure incurred by the assessee, we are of the view 

that the same is revenue expenditure allowable as deduction in the hands of assessee either under 

the provisions of section 35(1)(i) or 37(1) of the Act.” 

 Applies coordinate bench ruling in Opus Software Solutions (P.) Ltd to hold that “Even if the 

expenditure is of enduring benefit, but having not been incurred in the capital field, is to be allowed 

as deduction.” 

 Further notes that expenditure incurred by way of research resulted in generation of revenue in the 

hands of assessee, hence it cannot be said to be capital expenditure. 
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 ITAT: Interest on tax refund taxable under India - Italy DTAA, Upholds TDS u/s 195  

Ansaldo Energia SPA 
TS-686-ITAT-2015(CHNY) 
 ITAT upholds CIT(A) order imposing TDS u/s 195 on interest on income tax refund u/s 244A 

 Rejects assessee’s contention that interest on refund of tax was exempt from tax under India Italy 

DTAA 

 Opines that such interest is not covered by definition of ‘interest’ under Article 12(4) of India-Italy 

DTAA, therefore Article 12(1) would come into play and “Being so, the lower authorities are 

justified in imposing TDS" 

 Also rejects assessee’s reliance on rulings in Clough Engineering Ltd., Bechtel International Inc. and 

DHL Operations B.V. as they were not delivered in reference to India-Italy DTAA 

 
 ITAT: Allows deduction for commission paid to directors; Rejects tax avoidance plea 

Arihantam Infra Projects Pvt. Ltd 
TS-685-ITAT-2015(PUN) 
 ITAT sets aside CIT(A)’s order enhancing income of assessee company (engaged in execution of 

works contract of lift irrigation scheme) by disallowing deduction for commission paid to directors 

having substantial shareholding, rejects CIT(A)'s conclusion that dividend was paid in the garb of 

commission to avoid taxes 

 Observes that commission was paid only to 3 out of 6 directors and relevant sub-contract executed 

by assessee could not have been carried out without the efforts of directors 

 Accepts assessee's contention that in case the entity was partnership concern, 60% of the profits of 

business could have been allowed as remuneration to the partners of the said entity 

 Holds, “Where the directors had given services and in recognition thereof, there was proposal to pay 

commission to the said directors, then the same could not be questioned merely on the basis of 

speculation by the Revenue that the same was to avoid payment of dividend tax…” 

 Relies on Delhi HC rulings in Chrys capital Investment Advisors (India) Pvt. Ltd, AMD Metplast Pvt. 

Ltd, Convertech EquipmentsPvt. Ltd, Bombay HC ruling in Indo Saudi Services (Travel) Private 

Limited and Delhi ITAT ruling in K.L. Concast Pvt. Ltd, Distinguishes Revenue’s strong reliance on 

Mumbai Special bench in Dalal Broacha Stock Broking (P) Ltd 

 
 ITAT: Upholds taxation of receipts as confirming party to sale-deed as IOS u/s 56(2)(vii)  

Mahesh kumar R. Patel 
TS-684-ITAT-2015(Ahd) 
 
 ITAT upholds CIT(A) order treating amount received by assessee for confirming sale deed as 

taxable under ‘income from other sources’ 

 Assessee’s father transferred land to a certain person by way of ‘Will’, who got the land registered in 

his name by executing a sale deed which was signed by assessee (legal heir) for Rs. 7.13 lakhs 

 Subsequently, the land was sold to a third party and assessee was requested to sign as confirming 

party in order to avoid dispute, for which he was paid Rs. 5 lakhs 
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 Rejects assessee’s contention that amount is not taxable as it was a casual capital receipt, holds that 

after losing his right, title or interest in the property by receiving the consideration of Rs. 7.13 lakhs, 

assessee agreed to be a confirming party with a motive of receiving Rs.5 lakhs 

 Accordingly, concludes that “sum of Rs.5 lacs has been received by the assessee from a person who 

is not a relative under section 56(2)(vii) without any consideration and this sum of money is 

exceeding Rs. 50,000/- and, therefore, the sum of Rs.5,00,000/- received by assessee was rightly 

treated as income from other sources by the Assessing Officer” 

 
 ITAT: Free medical samples to doctors 'on request', not gift, allows expenditure deduction u/s 37 

Eli Lilly & Co (India) Pvt. Ltd 
TS-680-ITAT-2015(DEL) 
 ITAT allows deduction u/s 37(1) to a pharma company (‘assessee’) for expenditure incurred on free 

samples given to doctors/medical practitioners for AY 2010-11 

 Rejects Revenue’s stand that in view of CBDT Circular 5/2012 and Indian Medical Council 

Regulations, 2002, free samples of medicines given to doctors constitute gifts/freebies and 

deduction was not allowable 

 Takes note of assessee’s contention that free samples were distributed to doctors/medical 

practitioners in pursuance to their specific requests, thus it cannot be treated as ‘gifts’ so as to 

trigger the hazards of CBDT circular; Moreover, relying on previous year DRP order, ITAT allows 

deduction: Delhi ITAT 

 

INCOME TAX CIRCULARS AND NOTIFICATIONS 

 
 Requirement of mandatory quoting of PAN w.e.f. 01st January, 2016 

 
 Rule 114B of the Income Tax Rules, 1962 amended to include 18 nature of transactions requiring 

mandatory reporting of PAN number in the documents in relation to such transaction.  

  Default in quoting PAN in such transactions attracts a penalty of INR 10,000 on each occasion 

unless the taxpayer proves that there was a reasonable cause for such default. 

  Any person who does not have a permanent account number and who enters into any 

transaction specified above, shall make a declaration in Form No.60 giving therein the 

particulars of such transaction. 

  The person accepting the declaration are required to do semi-annual e-filing of particulars of 

form 60 received along with details of relevant PAN reportable transactions (in new Form 61). 

This requirement is not applicable to persons issuing bills in relation to transactions of hotel 

payments, foreign travel and sale of any other goods/ services provided such persons are not 

under obligation to get their accounts audited under Income Tax Act, 1961. 

  Any person making a false statement in the declaration shall be liable for prosecution under 

Income Tax Act and if found guilty shall be punishable with rigorous imprisonment (from 3 

months to 7 years) and fine. 
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  Requirement to furnish details of the specified financial transactions by way of an Annual 

Information Statement 

  Receipt of cash payment > INR 2 lakhs for sale of goods or services has to be reported as a part of 

AIR by person (seller) liable to get his accounts audited for tax purposes under Income Tax Act, 

1961. 

  Receipt from any person for acquisition of bonds/ debentures issued by company/ institution 

(primary subscription) of an amount aggregating to ≥INR 10 lakhs in a financial year has to be 

reported as a part of AIR by Company/ Institution issuing bonds or debentures.  

  Receipt from any person for acquiring shares issued by a company (primary subscription) for an 

amount aggregating to ≥INR 10 lakhs in a financial year has to be reported as a part of AIR by 

company issuing shares.  

  The time limit for furnishing AIR has been advanced to 31 May (instead of 31 August) 

immediately following the relevant financial year. 

 

 CBDT spells out procedure for digitized filing of Form 15G/15H by deductors 
 

  CBDT specifies procedure, formats and standards pursuant to simplifying procedure and 

submission process for self-declarations in Form 15G/15H (required to be submitted by 

taxpayers seeking non-deduction of TDS from certain incomes) 

  States payer/ deductor shall be responsible for proper verification of the declarant through an 

electronic process and shall implement verification process after due-diligence to ensure non-

repudiation of declarant 

  Also provides that payer / deductor shall archive log of all electronic activities in the process of 

furnishing electronic declaration and declarant should mandatorily quote PAN in Form 15G/15H 

in accordance with Sec. 206AA(2) 

  Unique Identification Number (‘UIN’) to be allotted by the deductor to all self-declarations shall 

consist of 3 fields namely, sequence number (10 alphanumeric characters), financial year for 

which declaration is being furnished and TAN of the payer, further payer to upload 15G/15H 

(digitized/electronic) declarations quoting UIN in quarterly TDS statements; Lays down 

reconciliation mechanism of allotted UlNs vis-a vis UlNs reported to the ITD and states that 

payer / deductor shall file exceptional report for UINs - (i) not reported in TDS statements and 

(ii) not uploaded on ITD website (format of which will be provided separately) 

 
 CBDT: Relaxes reporting/certification requirements on foreign remittances u/s 195, amends 

Rule 37BB 
 

 CBDT relaxes reporting & certification requirements on foreign remittances u/s 195, amends 

Rule 37BB with a view to strike a balance between reducing compliance burden and collection of 

information u/s 195 
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 Under amended Rule 37BB, no Form 15CA and 15CB are required to be furnished by an 

individual for remittances not requiring RBI approval under Liberalized Remittance Scheme 

(LRS) 

  Number of specified payments not requiring reporting expanded from 28 to 33 including 

payments for imports 

  CA certificate in Form 15CB to be furnished only in respect of payments to non-residents 

exceeding Rs. 5 lakhs during the year and that are chargeable to tax 

  Amended Rule 37BB to be applicable from April 1, 2016   

 

 CBDT: Government continues thrust on e-administration, introduces mandatory e-filing of 
appeal before CIT (Appeals) 

 

 CBDT introduces mandatory e-filing of first appeal i.e. before CIT(A) for persons who are 

required to file e-returns 

  E-filing also expected to facilitate fixation of hearing of appeals electronically 

  E-filing of CIT(A) appeals (along with the documents relied upon) expected to “remove human 

interface, reduce paperwork and decrease the transaction cost for the taxpayer” 

  CBDT anticipates that this step shall result in fewer deficient appeals as validations will be 

inbuilt which would ensure consistent and error free service 

  Current form for filing of CIT(A) appeal i.e. Form No. 35 to be replaced by a new form 

  CBDT press release states that “The new format for filing of appeals is more structured, 

objective, systematic, and aligned with the current provisions of the Income-tax Act” 

 CBDT recognizes this as another significant step in Income Tax Department’s endeavor to 

digitize various functions of the Department for providing efficient taxpayer services and will 

reduce taxpayers’ compliance burden in appellate proceedings.   

 

 CBDT reiterates MAT non-applicability to foreign companies, directs pending assessment 
completion 
 

 CBDT issues Instruction No.18/2015 reiterating non-applicability of MAT provisions to foreign 

companies for the period prior to April 1, 2015 

  States that MAT provisions are not applicable to foreign companies (including FII/FPI) if (i) they 

are resident in treaty countries and do not have a permanent establishment under relevant 

DTAA with India or (ii) they are resident in non-treaty countries and are not required to seek 

registration u/s 592 of the Companies Act, 1956 or section 380 of the Companies Act, 2013 

  CBDT also reiterates that it has made a commitment before the Supreme Court in Castleton 

Investments Ltd 

  Accordingly, directs field officers to complete the pending assessments involving applicability of 

MAT to foreign companies in accordance with Government decision 

  Further, states that an appropriate amendment to the Income-tax Act in this regard shall be 

undertaken through Finance Bill, 2016 
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