TDS under section 194R Vishnu Daya & Co LLP

Section 194R of the Income Tax Act, 1961- Applicability & Provisions

As per clause (iv) of section 28 of the Income Tax Act, the value of any benefit or perquisite, whether
convertible into money or not, arising from business or exercise of profession is to be charged as
business income in the hands of the recipient of such benefit or perquisite. However, in many cases,
such recipient does not report the receipt of benefits in their return of income, leading to furnishing of

incorrect particulars of income.

Accordingly, in order to widen and deepen the tax base, Finance Act, 2022 introduced a new section
194R to the Act to provide that the person responsible for providing to a resident, any benefit or
perquisite, whether convertible into money or not, arising from carrying out of a business or exercising
of a profession by such resident, shall, before providing such benefit or perquisite, as the case may be,
to such resident, ensure that tax has been deducted in respect of such benefit or perquisite at the rate

of 10% of the value or aggregate of value of such benefit or perquisite.

The provisions are summarised below:

TDS is applicable on Any Resident who is providing any benefit/perquisite to another Resident
The Benefit/Perquisite has to be in kind and arising from Business/ profession

TDS should be deducted at 10% on the value or aggregate of value of such benefit or perquisite
No TDS in case of benefit/perquisite per person is not more than Rs. 20,000/- in a FY

TDS should be deducted before providing such benefit or perquisite

TDS applicable even when cash is not sufficient for payment of the same

-+ F F F F F

No TDS when deductor is an individual/HUF with turnover/receipts below Rs. 1 crore in case of
business or Rs. 50 lakhs in case of profession during the financial year immediately preceding the
financial year in which such benefit or perquisite, as the case may be, is provided.

+ No TDS in case provider/recipient of the benefit/prerequisite is a non-resident and/or recipient is a
Non-Resident

% This amendment will take effect from 1st July, 2022.

This amendment will have far reaching impact to FMCG, Pharma, Automobile and other companies

having such expenses mostly to the dealers, distributors etc.

What constitute benefits/ perquisites for TDS u/s 194R?

The term benefit/ perquisite has not been defined in the Act. However, in the context of provisions of
section 28(iv), the Courts have observed that the words "benefit" or "perquisite” have to be read together
and would draw colour from each other. Normally, the term "perquisite” denotes meeting out of an
obligation of one person by another person either directly or indirectly or provision of some facility or

amenity by one person to another person and from the very beginning, the person providing such
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facilities or concessions knows that whatever is being done is irretrievable to him as it has been granted
to a person as a privilege or right of that person. In this view of the matter, the word "benefit" has also
to be interpreted in the same manner i.e. at the time of execution of the business transaction, the one
party should give to the other party some irretrievable benefit or advantage. The provisions of s. 28(iv)
can be applied in a number of situations but the bottom-line or crucial fact would always be

circumvention of income by taking or receiving income in other forms.

The benefits or perquisites proposed to be covered by this new section 194R are those perks, benefits,
amenities, or facilities, probably in kind, or in a combination of cash and kind, which a resident person
enjoys, pursuant to, or in exercise of his business or profession, in lieu of the regular consideration
payable to him, in monetary terms, in exercise of such business or profession. Such benefits or

perquisites are taxable as business receipts u/s 28(iv) of the Income Tax Act.
However, such gifts, perks or benefits provided on some special occasions like festivals, marriage
occasions, etc. may not be liable for tax deduction at source, as section 194R contemplates to cover

only those benefits or perquisites, which arise out of business or profession.

Clarifications issued by CBDT Circular No 12/ 2022 dated 16" June, 2022:

Sub-section (2) of section 194R of the Act authorises the Board to issue guidelines, for removal of
difficulties, with the approval of the Central Government. Accordingly, in exercise of the power conferred
by sub-section (2) of section 194R of the Act, the Board, with the prior approval of the Central
Government issued clarifications various queries raised by the taxpayers in implementation of the new

TDS rule. The clarifications are summarised below:

1. Isitnecessary that the person providing benefit or perquisite needs to check if the amount is taxable

under clause (iv) of section 28 of the Act, before deducting tax under section 194R of the Act?

No. The deductor is not required to check whether the amount of benefit or perquisite that he is
providing would be taxable in the hands of the recipient under clause (iv) of section 28 of the Act.
The amount could be taxable under any other section like section 41(1) etc. Section 194R of the
Act casts an obligation on the person responsible for providing any benefit or perquisite to a
resident, to deduct tax at source @10%. There is no further requirement to check whether the

amount is taxable in the hands of the recipient or under which section it is taxable.

2. Is it necessary that the benefit or perquisite must be in kind for section 194R of the Act to operate?

Tax under section 194R of the Act is required to be deducted whether the benefit or perquisite is in

cash or in kind. In this regard it is important to draw attention to the first proviso to sub-section (1)

of section 194R of the Act, which reads as under:
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"Provided that in a case where the benefit or perquisite, as the case may be, is wholly in kind
or partly in cash and partly in kind but such part in cash is not sufficient to meet the liability of
deduction of tax in respect of whole of such benefit or perquisite, the person responsible for
providing such benefit or perquisite shall, before releasing the benefit or perquisite, ensure that

tax required to be deducted has been paid in respect of the benefit or perquisite:"

This proviso clearly indicates the intent of legislature that there could also be situations where
benefit or perquisite is in cash or the benefit or perquisite is in kind or partly in cash and partly in
kind. Thus, section 194R of the Act clearly brings in its scope the situation where the benefit or

perquisite is in cash or in kind or partly in cash or partly in kind.

3. Isthere any requirement to deduct tax under section 194R of the Act, when the benefit or perquisite

is in the form of capital asset?

As has been stated in response to question no 1, there is no requirement to check whether the

perquisite or benefit is taxable in the hands of the recipient and the section under which it is taxable.

Further, courts have held many benefits or perquisites to be taxable even though one can argue
that they are in the nature of capital asset. The asset given as benefit or perquisite may be capital
asset in general sense of the term like car, land etc but in the hands of the recipient it is benefit or
perquisite and has accordingly been held to be taxable. In any case, as stated earlier, the deductor
is not required to check if the benefit or perquisite is taxable in the hands of recipient. Thus, the
deductor is required to deduct tax under section 194R of the Act in all cases where benefit or

perquisite (of whatever nature) is provided.

4. Whether sales discount, cash discount and rebates are benefit or perquisite?

Sales discounts, cash discount or rebates allowed to customers from the listed retail price represent

lesser realization of the sale price itself. To that extent purchase price of consumer is also reduced.

Logically these are also benefits though related to sales/purchase. Since TDS under section 194R
of the Act is applicable on all forms of benefit/perquisite, tax is required to be deducted. However,
it is seen that subjecting these to tax deduction would put seller to difficulty. To remove such
difficulty, it is clarified that no tax is required to be deducted under section 194R of the Act on sales

discount, cash discount and rebates allowed to customers.

There could be another situation, where a seller is selling its items from its stock in trade to a buyer.
The seller offers two items free with purchase of 10 items. In substance, the seller is actually selling

12 items at a price of 10 items. Let us assume that the price of each item is Rs 12. In this case, the
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selling price for the seller would be Rs 120 for 12 items. For buyer, he has purchased 12 items at
a price of I 0. Just like seller, the purchase price for the buyer is Rs 120 for 12 items and he is
expected to record so in his books. In such a situation, again there could be difficulty in applying
section 194R provision. Hence, to remove difficulty it is clarified that on the above facts no tax is
required to be deducted under section 194R of the Act. It is clarified that situation is different when

free samples are given and the above relaxation would not apply to a situation of free samples.

Similarly, this relaxation should not be extended to other benefits provided by the seller in
connection with its sale. To illustrate, the following are some of the examples of benefits/perquisites

on which tax is required to be deducted under section 194R of the Act (the list is not exhaustive):

* When a person gives incentives (other than discount, rebate) in the form of cash or kind such
as car, TV, computers, gold coin, mobile phone etc.

* When a person sponsors a trip for the recipient and his/her relatives upon achieving certain
targets

* When a person provides free ticket for an event

* When a person gives medicine samples free to medical practitioners.

The above examples are only illustrative. The relaxation provided from non-deduction of tax for

sales discount and rebate is only on those items and should not be extended to others.

It is further clarified that these benefits/perquisites may be used by owner/director/employee of the
recipient entity or their relatives who in their individual capacity may not be carrying on business or
exercising a profession. However, the tax is required to be deducted by the person in the name of
recipient entity since the usage by owner/director/employee/relative is by virtue of their relation with
the recipient entity and in substance the benefit/perquisite has been provided by the person to the

recipient entity.

To illustrate, the free medicine sample may be provided by a company to a doctor who is an
employee of a hospital. The TDS under section 194R of the Act is required to be deducted by the
company in the hands of hospital as the benefit/perquisite is provided to the doctor on account of
him being the employee of the hospital. Thus, in substance, the benefit/perquisite is provided to the
hospital. The hospital may subsequently treat this benefit/perquisite as the perquisite given to its
employees (if the person who used it is his employee) under section 17 of the Act and deduct tax
under section 192 of the Act. In such a case it would be first taxable in the hands of the hospital
and then allowed as deduction as salary expenditure. Thus, ultimately the amount would get taxed
in the hands of the employee and not in the hands of the hospital. Hospital can get credit of tax
deducted under section 194R of the Act by furnishing its tax return. It is further clarified that the
threshold of twenty thousand rupees in the second proviso to sub-section (l) of section 194R of the

Act is also required to be seen with respect to the recipient entity.
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Similarly, the tax is required to be deducted under section 194R of the Act if the benefit or perquisite
is provided to a doctor who is working as a consultant in the hospital. In this case the benefit or
perquisite provider may deduct tax under section 194R of the Act with hospital as recipient and then
hospital may again deduct tax under section 194R of the Act for providing the same benefit or
perquisite to the consultant. To remove difficulty, as an alternative, the original benefit or perquisite
provider may directly deduct tax under section 194R of the Act in the case of the consultant as a

recipient.

The provision of section 194R of the Act shall not apply if the benefit or perquisite is being provided
to a Government entity, like Government hospital, not carrying on business or profession.

5. How is the valuation of benefit/perquisite required to be carried out?

The valuation would be based on fair market value of the benefit or perquisite except in following
cases:
i. The benefit/perquisite provider has purchased the benefit/perquisite before providing it to
the recipient. In that case the purchase price shall be the value for such benefit/perquisite.
ii. The benefit/perquisite provider manufactures such items given as benefit/perquisite, then
the price that it charges to its customers for such items shall be the value for such
benefit/perquisite.
It is further clarified that GST will not be included for the purposes of valuation of benefit/perquisite
for TDS under section 194R of the Act.

6. Many a times, a social media influencer is given a product of a manufacturing company so that he
can use that product and make audio/video to speak about that product in social media. Is this

product given to such influencer a benefit or perquisite?

Whether this is benefit or perquisite will depend upon the facts of the case. In case of benefit or
perquisite being a product like car, mobile, outfit, cosmetics etc. and if the product is returned to the
manufacturing company after using for the purpose of rendering service, then it will not be treated
as a benefit/perquisite for the purposes of section 194R of the Act. However, if the product is
retained then it will be in the nature of benefit/perquisite and tax is required to be deducted
accordingly under section 194R of the Act.

7. Whether reimbursement of out of pocket expense incurred by service provider in the course of

rendering service is benefit/perquisite?
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Any expenditure which is the liability of a person carrying out business or profession, if met by the
other person is in effect benefit/perquisite provided by the second person to the first person in the
course of business/profession.

Let us assume that a consultant is rendering service to a person "X" for which he is receiving
consultancy fee. In the course of rendering that service, he has to travel to different city from the
place where is regularly carrying on business or profession. For this purpose, he pays for boarding
and lodging expense incurred exclusively for the purposes of rendering the service to "X".
Ordinarily, the expenditure incurred by the consultant is part of his business expenditure which is
deductible from the fee that he receives from company "X". In such a case, the fee received by the
consultant is his income and the expenditure incurred on travel is his expenditure deductible from
such income in computing his total income. Now if this travel expenditure is met by the company

"X", it is benefit or perquisite provided by "X" to the consultant.

However, sometimes the invoice is obtained in the name of "X" and accordingly, if paid by the
consultant, is reimbursed by "X". In this case, since the expense paid by the consultant (for which
reimbursement is made) is incurred wholly and exclusively for the purposes of rendering services
to "X" and the invoice is in the name of "X", then the reimbursement made by "X" being the service
recipient will not be considered as benefit/perquisite for the purposes of section 194R of the Act.

Thus, the expenses incurred for the performance of services is not treated as a benefit.

If the invoice is not in the name of "X" and the payment is made by "X" directly or reimbursed, it is
the benefit/perquisite provided by "X" to the consultant for which deduction is required to be made
under section 194R of the Act.

8. |If there is a dealer conference to educate the dealers about the products of the company - Is it

benefit/perquisite?

The expenditure pertaining to dealer/business conference would not be considered as
benefit/perquisite for the purposes of section 194R of the Act in a case where dealer/business
conference is held with the prime object to educate dealers/customers about any of the following

or similar aspects:

(i) new product being launched

(i) discussion as to how the product is better than others
(iii) obtaining orders from dealers/customers

(iv) teaching sales techniques to dealers/customers

(v) addressing queries of the dealers/customers

(vi) reconciliation of accounts with dealers/customers
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10.

However, such conference must not be in the nature of incentives/benefits to select

dealers/customers who have achieved particular targets.

Further, in the following cases the expenditure would be considered as benefit or perquisite for the

purposes of section 194R of the Act:

0] Expense attributable to leisure trip or leisure component, even if it is incidental to the
dealer/business conference.

(i)  Expenditure incurred for family members accompanying the person attending
dealer/business conference

(i)  Expenditure on participants of dealer/business conference for days which are on account of

prior stay or overstay beyond the dates of such conference.

Section 194R provides that if the benefit/perquisite is in kind or partly in kind (and cash is not
sufficient to meet TDS) then the person responsible for providing such benefit or perquisite is
required to ensure that tax required to be deducted has been paid in respect of the benefit or
perquisite, before releasing the benefit or perquisite. How can such person be satisfied that tax has

been deposited?

The requirement of law is that if a person is providing benefit in kind to a recipient and tax is required
to be deducted under section 194R of the Act, the person is required to ensure that tax required to
be deducted has been paid by the recipient. Such recipient would pay tax in the form of advance
tax. The tax deductor may rely on a declaration along with a copy of the advance tax payment
challan provided by the recipient confirming that the tax required to be deducted on the
benefit/perquisite has been deposited. This would be then required to be reported in TDS return
along with challan number. This year Form 26Q has included provisions for reporting such

transactions.

In the alternative, as an option to remove difficulty if any, the benefit provider may deduct the tax
under section 194R of the Act and pay to the Government. The tax should be deducted after taking
into account the fact the tax paid by him as TDS is also a benefit under section 194R of the Act.
Hence, TDS on TDS also has to be considered. In the Form 26Q he will need to show it as tax

deducted on benefit provided.

Section 194R would come into effect from the 01st July 2022. Second proviso to sub- section (1) of
section 194R of the Act provides that the provision of this section does not apply where the value
or aggregate of value of the benefit or perquisite provided or likely to be provided to a resident
during the financial year does not exceed twenty thousand rupees. It is not clear bow this limit of

twenty thousand is to be computed for the Financial Year 2022-23?
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It is clarified that,

0] Since the threshold of twenty thousand rupees is with respect to the financial year,
calculation of value or aggregate of value of the benefit or perquisite triggering deduction
under section 194R of the Act shall be counted from 1st April, 2022. Hence, if the value or
aggregate value of the benefit or perquisite provided or likely to be provided to a resident
exceeds twenty thousand rupees during the financial year 2022-23 (including the period up
to 30th June 2022), the provision of section 194R shall apply on any benefit or perquisite
provided on or after | st July 2022.

(i)  The benefit or perquisite which has been provided on or before 30th June 2022, would not
be subjected to tax deduction under section 194R of the Act.
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About Us:

Vishnu Daya & Co LLP is a Professional Services Firm under which dedicated professionals have
developed core competence in the field of audit, financial consulting services, financial advisory, risk
management, direct and indirect taxation services to the clients. Each Partner is specialized in different
service area. The services are structured differently in accordance with national laws, regulations,
customary practice, and other factors. We continuously strive to improve these services to meet the

growing expectations of our esteemed customers.

Started in the year 1994 as audit firm in Bangalore with an ambition to provide services in the area of
accountancy and audit our legacy of vast experience and exposures to different types of industries
made us rapidly adaptable to the changing needs of the time and technology by not only increasing our
ranges of services but also by increasing quality of service. With diversification, our professional
practice is not only limited to Bangalore but has crossed over to the other parts of India with a motto to

provide “One Stop Solutions” to all our clients.

For more information, please visit www.vishnudaya.com

In case of any clarification please reach us:

Particulars Name Mail ID Mobile Number

Indirect Taxes Dayananda K daya@yvishnudaya.com +91 9845 025 682

Indirect Taxes Vinayak Hegde vinayaka@vishnudaya.com +91 9902 586 492

Direct Taxes Shankar D shankar@vishnudaya.com +91 9880 715 963

Direct Taxes Anju Eldhose anju.eldhose@vishnudaya.com | +91 9496 148 918

Direct Taxes Manjula A manjula@vishnudaya.com +91 9740 854 009
Our Offices:

Bangalore Chennai

GF No. 7 & 3rd Floor, No. 3A, 3rd Floor

Karuna Complex, No. 337 Amber Crest Apartment (Next to Egmore Ashoka Hotel)

Sampige Road, Malleshwaram Pantheon Road, Egmore

Bangalore — 560 003 Chennai — 600 008

Tel +91 80 2331 2779 Tel +91 44 2855 4447

Fax +91 80 2331 3725 Fax +91 44 2855 3521

© Vishnu Daya & Co LLP
All Rights Reserved

Information in this publication is intended to provide only a general outline of the subjects covered. It

should neither be regarded as comprehensive nor sufficient for making decisions, nor should it be used
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in place of professional advice. Vishnu Daya & Co LLP accepts no responsibility for any loss arising

from any action taken or not taken by anyone using this material.
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